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DECLARATION OF COVENANTS, CONDITIONS, AND RESTRICTIONS
FOR

MILL CREEK SUBDIVISION

THIS DECLARATION OF COVENANTS, CONDITIONS, AND RESTRICTIONS
is made as of the date set forth on the signature page hereof by D. R. Horton, Inc., a Delaware
corporation ("Declarant™).

Deciarant 1s the owner (or if not the owner, with the written consent of such owner as
attached hereto} of the real property described in Exhibit "A,” which is attached and incorporated
by reference. By this Declaration, Declarant imposes upon the Community mutually beneficial
restrictions under a general plan of improvement for the benefit of the owners of each portion of
the Communily, and establishes a flexible and reasonable procedure for the overall development,
administration, maintenance, and preservation of the Community. In furtherance of such plan,
Declarant has caused or intends to cause the Mill Creek Community Association, Inc., to be
formed as a Georgia nonprofit corporation to own, operate, and maintain Common Areas, as
defined below, and to administer and enforce the provisions of the Governing Documents.

Declarant hereby declares that all of the property described in Exhibit "A" and any
additional property subjected 1o this Declaration by Supplemental Declaration shall be held, sold,
used and conveyed subject o the following easements, resirictions, covenants, and conditions,
which shall run with the title 10 the real property subjected to this Declaration. This Declaration
shall be binding upon all parties having any right, title, or interest in any portion of the
Community, their heirs, successors, successors-in-title, and assigns, and shall inure to the henefit
of each owner of any portion of the Community.

This document does not and is not intended to create a condominium within the
meaning of the Georgia Condominium Act, 0.C.G.A. Section 44-3-70, and the Association is not
subject to the Georgia Property Owners' Association Act, 0.C.G.A. Section 44-3.220.

Articte 1
DEFINITIONS

The terms in this Declaration and the attached exhibits shall generally be given their
natural, commonly accepted definitions excep!t as otherwise specified. Capitalized terms shall be
defined as set forth below.

"Area of Common Responsibility”: The Comimon Area, together with such other
areas, if any, for which the Association has or assumes responsibility pursuant to the terms of this
Declaration, any Supplemental Declaration, or other applicable covenants, contract, or
agreement,
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"Articles of Incorporation” or "Articles™ The Articles of Incorporation of Mill Creek
Community Assoctation, Inc., as filed with the Secretary of State of the State of Georgyia.

"Association”:  Mill Creek Community Association, Inc., a Georgia non-profit
corporation, its SUCCESSOTS or assigns.

"Board of Directors” or "Board": * The body responsible for administration of the
Association, selected as provided in the By-Laws and generally serving the same role as the
board of directors under Georgia corporate law.

"By-Laws": The By-Laws of Mill Creek Community Association, Inc., attached as
Exhibit "E," as they may be amended.

"Common Area™ All real and personal property, including easements, which the
Association owns, leases or otherwise holds possessory or use i ghts in for the common use and
enjoyment of the Owners.

"Commeon Expenses": The actual and estimated expenses incurred, or anticipatsd to
be incurred, by the Association, including any reasonable reserve,.as the Board may find
necessary and appropnate.

"Commun;ty":  The real property described: on Exhibit "A." together with such
additional property as is subjected to this Declaration in accordance with Article VIII.

"Community-Wide Standard": The standard of conduct, maintenance, or other
activity generally prevailing throughout the Community as initially established by Declarant.
After Declarant no longer has the right to appeint and remove directors and officers of the
Association, such standard may be more specifically determined by the Board of Directors.

"Declarant™ D.R. Horton, Inc. a Delaware corporation, or any SUCCESSOT, SUCCEssor-
in-titfe, or assign who takes title to any portion of the propeity described on Exhibits "A" or "B"”
for the purpose of development and/or sale and who is designated as Declarant in a Recorded
instrument executed by the immediately preceding Declarant.

"General Assessment”: Assessments levied on all Units subject to assessment under
Article IX to fund Common Expenses for the general benefit of all Units.

"Governing Documents™: A collective term referring to this Declaration and any
applicable Supplemental Declaration, the By-Laws, the Articles, any architectural or design
standards as provided for herein, and the Use Restrictions and Rules, each as they may be
amended.

"Limited Common Area": A portion of the Common Area primarily benefiting one or
more, but less than all, Neighborhoods, as more particularly described in Article IV,

b2
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"Member": A Pzrson subject to membership in the Association pursuant to Section

"Mortgage': A mortgage, a deed of trust, a deed to secure deht, or any other form of
security instrument affecting title to any Unit.

"Mortgagee": A beneficiary or holder of a Mortgage.

"Neighborhced": A separately developed and denominated residential area within the
Community which has been so designated on Exhibit "A" hereof or in one or more
Supplementary Declarations. The Declarant shall have the right to designate separate
Neighborhood status and change the Neighborhood status of any previousiy designated
Neighborhood for any property in the Community. A Neighborhood may (but is not required to)
have a separate incorporated mandatory membership Neighborhood association.

"Neighborhood Assessments”: Assessments levied in accordance with Szction 9.7,

"Neighberhood Expense": .shall mean the actual and estimated expenses which the
Association incurs or expects to incur for the benefit of Owners within a particular Neighborhood
or Neighborhoods, which may include 2 reasonable reserve for capital repairs and replacements
and 2 reasonable administrative charge, as may be authorized pursuant to this Declaration or in
. the Supplementary Declaration(s) applicable to such Neighbdrhood(s). '

"Owner”™: One or more Persons who hold the record title to any Unit, but excluding in
all cases any party holding an interest merely as security for the performance of an oblj gation. If
a Unit is sold under a Recorded contract of sale, and the contract specifically so provides, the
purchaser {rather than the fee owner) will be considered the Owner.

"Person™: A natural person, a corporation, a partnership, a trustee, or any other legal
entity,

"Plat":  The recorded final plat apphicable to the Community or phase of the
Community.

"Record.” "Recorded," or "Recording”: The appropriate recordation or filing of any
decument in the Office of the Clerk of the Superior Court of the County of Cherokee, State of
Georgia, or such other placs which ig designated as the official location for recording deeds and
similar documents affecting title to real estate.

"Special Assessment™: Assessments levied in accordance with Section 9.5,

"Specific Assessment™: Assessments levied in accordance with Section 9.6,
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"Supplemental Declaration™: An instrument Recorded pursuant to Article VIII which
subjects additional property to this Declaration and/or imposes, expressly or by reference,
additional restrictions and obligations on the land deseribed in such instrument.

"Unit": A portion of the Community, whether improved or unimproved, which is
intended for development, use, and occupdancy as a residence for a single family. The term shall
include within its meaning, by way of 1lustration but not limitation, each numbered lot shown on
a Recorded subdivision Plat with respect to any portion of the Community, together with the
structures, if any, constructed thereon, as well as vacant land intended for further subdi viston, but
shall not include Common Areas or property dedicated to the public.

In the case of a portion of the Community intended and suitable for subdivision into
single-family lots but as to which no subdivision Plat has been Recorded, such property shall be
deemed to contain the maximum number of Units permitted under the city or county zoning
ordinance applicable to the property until such time as a subdivision Plat is Recorded with
respect lo a]l or a portion of the property. Thereafter, the portion encompassed by such Plat shall
contain the number of Units detenmined as set forth in the preceding paragraph and any portion
not Platted shall continue to be treated as set forth in this paragraph.

"Use Restrictions and Rules”: Those use restrictions and rulzs affecting the
Community, which may be adopted, modified. and repealed as set forth in Article X1 The initial
Use Restrictions and Rules are set forth an Exhibit "C." -

Article 11
PROPERTY RIGHTS

2.1, Common Area.

Every Owner shal]l have a right and nonexclusive easement of use, access, and
enjoyment in and te the Common Area, which is appurtenant to and shall pass with the title to
each Unit, subject to:

(a) This Declaration and any other applicable covenants;

(b) Any restrictions or limitations contained in any deed conveying such property
to the Association;

(c} The night of the Board and the membership to adopt rules regulating the use
and enjoyment of the Common Area;

(d) The Board's right to suspend the right of an Owner to use recreational
facilities within the Common Area (1) for any period during which any charge against such
Owmer's Unit remains delinguent, and (if) for » period not to exceed 30 days for a single violation
or for a longer pericd in the case of any continuing violation, of the Governing Documents;

4



Mar 02 06 11.20a # 3 p.9

gl ]1 Lh46

(e) The right of the Association, acting through the Board, to dedicate or transfer
all or any part of the Common Area subject to the requirements set forth herein;

(D The Board's right to impose reasonable membership requirements and charge
reasonable use fees for the use of any recrezational facilities or other portions of the Common
Area, - ‘ '

() The Board's right to permit use of any recreational facilities situated on the

Common Area by persons other than Owners, their families, lessees and guests upon pavment of
such use fees as the Board may establish;

{h) The right of the Associalion, acting through the Board, to mortgage, pledge,
or hypothecate any or all of its real or persanal property as securty for money borrowed or debts
incurred subject to the requirements set forth h erein; and

(1) Declarant's right to use such property without payment or charge for such
purposes as Declarant, in its sole discretion, deem necessary and proper. :

: Any Owner may extend his or her ri ght of use and enjoyment to the members of his or

- her family, lessees, and social invitees, as applicable, subject to reasonable regulation by the

Board. An Owner who leases his or her Unit shail be deemed to have assigned all such rights to
the lessee of such Unit,

2.2, No Partition.

Except as permitted in this Declaration, there shall be no Judicial partition of the
Common Area. No Person shall seek any Judicial partition unless the portion of the Common
Area which is the subject of such partition action has beer removed from the provisions of this
Declaration. This Article shall not prohibit the Board from acquiring and disposing of tangible
personal property nor from acquiring and disposing of real property, which may or may not be
subject to this Declaration.

2.3, Condemnation,

If any part of the Common Area shali be taken or conveyed in lieu of and under threat
of condemnation by any authority having the power of condemnation or eminent domain, then
such award or net funds shall be disbursed to the Association and used for such purposes as the
Board shall determine.

2.4 Actions Requiring Owner Apnroval.

If either the U.S. Department of H ousing and Urban Development (“HUD™) or the
U.S. Department of Veterans Affairs (“VA™) is nsuring or guaranteeing the Mortgage on any
Unit, then so long as such actions are required by HUD or VA to be approved, the following
actions shall require the prior approval of Members representing not less than two-thirds (2/3) of

)
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the total votes in the Association and the consent of Declarant, 1f Declarant owns property
descrnbed on Exhibit "A" or "B": merger, consclidation, or dissolution of the Association;
annexation of additional property other than that described in Exhibit "B;" and dedication,
canveyance, or mortzgaging of Common Area except as required by Sections 5.2, 5.5 and 5.7.
Notwithstanding anything to the contrary in Section 2.3 or this Section, the Association, acting
through the Board, may grant easements over the Common Area for installation and maintenance
of utilities and drainage facilities and for other purposes not inconsistent with the intended use of
the Common Area, without membership approval.

2.5, Use of Recreational Facilities.

Declarant may, but shall not be required to, construct recreational facilities on
portions of the Common Area such as: tennis courts, a pool, bathhouse, viewing areas, and the
like. In the event Declarant constructs such recreational facilities, the following shall apply:

{a) For so long as Declarant owas any property subject to this Declaration or
may annex additional property to this Declaration, Declarant shall have the right to grant to
persons who are not members of the Association the right to use the recreational facilities. The
extent and duration of nonmember use and the fee to be charged shali be determined solely by
Declarant.  The Declarant may grant nonmember use rights to Persons as an easement
appurtenant to such Person’s residential real property so that such use rights shall automatically
mure to the benefit of such Persons and their heirs and assigns. ' : :

{h) Any use right granted to nonmembers which extends beyond the time period
specified in (a) above shall be valid and may not terminate by the Association so long as the
termis and conditions imposed upon nonmember Lse by the Declarant are complied with by the
nonmember user.

{c) Declarant hereby reserves unio itself, its successors and assigns, a nomn-
exclusive, perpetual right and privilege, and easement with respect to the Community for the
benefit of Declarant, its successors, assi gns, and the above nonmember users, without obligation
or charge. These rights shall include, without limitation, an easement for travel across all
Common Property in the Community. Declarant shall not be responsible for any fees to be paid
by such nonmernber.

Article ITI
MEMBERSHIP AND VOTING RIGHTS

3.1. Function of Association.

The Association shall be the entity responsible for management, maintenance,
operation, and control of the Area of Common Responsibility. The Association shall be the
primary entity responsible for enforcement of the Governing Documents. The Association shall
perform its functions in accordance with the Governing Documents and the laws of the State of
Georgia.
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3.2, Membership.

Every Owner shall be a Member of the Association. There shall be only one
membership per Unit. If a Unit is owned by more than one Person, all co-Owners shall share the
privileges of such membership, subject to reasonable Board regulation and the restrictions on
voting set forth in Section 3.3 and in the By-Laws, and all such co-Owners shall be jointly and
severally obligated to perform the responsibilities of Owners. The membership rights of an
Owner, which is not a natural person, may be exercised by any officer, director, partner, or
trustee, or by the individual designated from time to time by the Owner in a written instrument
provided to the Association’s Secretary.

3.3, Voting.

Members shall be entitled to one vote for each Unit owned. When more than one
Person holds an ownership interest in any Unit, ths vote for such Unit shall be exercised as those
Owners themselves determine and advise the Association's Secretary prior to any meeting. The
Unit's vote shall be suspended in the event more than one Person secks to exercise it.

Article TV
NEIGHBORHOODS AND LIMITED COMMON AREA

4.1, v+ Neighborhood Designation.

Declarant, acting in its sole and absolute discretion, retaing the right, but not the
obligation. as long as it has the right untlaterally to annex property, o establish separately
developed residential Neighborhoods, recreational areas, and amenity areas, or some, all, or none
of these, within the Community, to des; gnate Limited Common Area for the exclusive use of one
or more, but less than all Neighborhoeds. Every Unit sitnated within a desi gnated Neighborhood
may be subjected to additional covenants, conditions, restrictions, and additional assessments for
services provided to Units within such designated Neighborhood. Such additional covenants
may be set forth in this Declaration or 2 Supplemental Declaration.

4.2 Neighborhood Services.

Any Neighborhood may request that the Association provide a higher level of service
than that which the Association generally provides to all Neighborhoods, or may request that the
Association provide special services for the benefit of Units in such Neighborhood. If such
service 1s authorized by the Board, upon the affirmative vote, written consent, or a combination
thereof, of Owners of a majority of the Units within the Neighborhood, the Association shall
provide the requested services. The cost of such services, which may include a reasonable
administrative charge in such amount as the Board deems approepriate (provided, any such
administrative charge shall apply at a uniform rate per Unit to all Neighborhoods receiving the
same service), shall be as a Neighborhood Assessment.
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4.3, Limited Common Area.

Certain portions of the Common Area may be designated as Limited Common Area
and reserved for the sxclusive use or primary benefit of Qwners and occupants within a particular
Neighborhood or Neighborhoods. By way of illustration and not limitation, Limited Comnion
Areas may include entry features, recreational facilities, landscaped medians and cul-de-sacs,
lakes and other portions of the Common Area within a particular Neighborhood or
Neighborhoods. All costs associated with maintenance, repair, replacement, and insurznce of a
Limited Common Area shall be a Neighborhood Expense allocated among the Owners in the
Neighborhood(s) te which the Limited Common Areas are assigned.

4.4. Designation of Limited Common Area.

Initially, any Limitsd Common Area shall be designated as such in the deed
conveying such area to the Association or on the subdivision plat relating to such Common Area;
provided, any such assignment shall not preclude Declarant from later assigning use of the same
Limited Common Area to additional Units and/or Neighborheods, so long as Declarant has a
right to subject additional property to this Declaration pursuant to Section §.1.

Thereafter, a portion of the Common Area may be assigned as Limited Common Area
and Limited Common Area may be reassigned upon approval of the Board and the vote of
eligible Owners representing at least. majority vetes-in the Association, inciuding a majority of
the votes within the Neighborhood(s) affected by the proposed assignment or reassignment. As
long as Declarant owns any property subject to this Declaration or which may become subject to
this Declaration in accordance with Section 8.1, any such assignment or reassignment shall also

require Declarant's written consent.

4.5, Use by Others.

Upon approval of Owners representing at least a majority of Units within the
Neighborhood to which any Limited Common Area is assigned, the Association may permit
Owners of Units in other Neighborhcods to use all or a portion of such Limited Common Area
upon payment of reasonable user fees, which fees shall be used to offset the Neighborhood
Expenses attributable to such Limited Common Area,

Article V
RIGHTS AND OBLIGATIONS OF THE ASSOCIATION

5.1. Common Area.

The Association, subject to the rights of the Owners set forth in this Declaration, shall
manage and maintain the Common Area and all improvements thereon in a manner consistent
with the Community-Wide Standard. The Board is specifically authorized, but not obligated, to
retain or employ professional management to assist in carrying cut the Association's
responsibilities under the Governing Documents, the cost of which shall be a Common Expense.
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5.2. Personal Properiy and Real Property for Commoaon Use.

The Association, through action of its Board, may acquire, hold, and dispose of
tangible and intangible personal property and real property. Declarant and its designees may
convey to the Association improved or unimproved real estate, or interests in real estate, located
within the properties described in Exhibits "A" or "B," personal property, and leasehold and other
property interests. Such property shall be accepted by the Association "as is" and thereafter shall
be maintained by the Association at its expense for the benefit of its Members, subject to any
restrictions set forth in the deed or other instrument transferring such property to the Association.
Declarant shall not be required to make any improvements to the property conveyed to the
Association, including, without limitation, dredging or removing silt from lakes or ponds. Upon
wriiten request of Declarant, the Association shall reconvey to Declarant any unimproved
portions of the Community originally conveyed by Declarant to the Association for no
cansideration, to the extent conveyed by Declarant in error or needed by Declarant to make
adjustments in property lines.

3.3, Enforcement.

The Asseciation may tmpose sanctions for violations of the Governing Documents in-
accordance with procedures set forth in the By-Laws, including reasonable monetary fines and
suspension of the right to vote and o use any recreational facilities within the Common Area. In’
addition, in accordance with of the By-Laws, the Association may exercise self-help to cure -

violatians and may. suspend any services it provides to the Unit of any Owner who is more than - |

30 days delinquent in paying any assessment ar other charge due to the Association. All
remedies set forth in the Governing Documents shall be cumulative of any remedies availabie at
law or in equity. In any action to enforce the provisions of the Governing Documents or
Association rules, if the Association prevails it shall be entitled to recover ail costs, including,
without ltmitation, attorneys fees and court costs, reasonably incurred in such action. So long as
the Declarant owns any property described on Exhibit “A” or “B", the Declarant may but shall
not be obligated to, take any enforcement action, or exercise any right on behalf of or
independent from the Association.

The Association shall not be obligated to take action to enforce any covenant,
restriction or rule which the Board reasonably determines is, or is likely to be construed as,
inconsistent with applicable law, or in any case in which the Board reasonably determines that
the Association's position is not strong encugh to justify taking enforcement action. Any such
determination shall not be construed a3 a waiver of the right to enforce such provision under
other circumstances or estop the Associztion from enforcing any other covenant, restriction or
rule.

The Association, by contract or other agreement, may enforce county and city
ordinances, if applicable, and local governments may enforce their ordinances within the
Community.





























































































































































































